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1 IN THE CIRCUIT COURT OF THE STATE OF OREGON 

2 FOR THE COUNTY OF MULTNOMAH 
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14 TRANSCRIPT OF PROCEEDINGS 

15 

16 BE IT REMEMBERED, That the 

17 above-entitle matter came on regularly for Jury 

18 Trial and was heard before the Honorable Roosevelt 

19 Robinson, Judge of the Circuit Court of the County 

20 of Multnomah, State of Oregon, commencing at 9:00 

21 a.m., Friday, March 15, 2002. 

22 


THE ESTATE OF MICHELLE 
SCHWARZ, deceased, by and 
through her Personal 
Representative, RICHARD 
SCHWARZ, 

Plaintiff, 

vs . 

PHILIP MORRIS INCORPORATED, 
a foreign corporation, and 
ROTHS I.G.A. FOODLINER, 
INCORPORATED, an Oregon 
corporation. 

Defendants. 
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1 APPEARANCES: 

2 Mr. D. Lawrence Wobbrock, Attorney at Law, 
Mr. Charles S. Tauman, Attorney at Law, 

3 Mr. Richard A. Lane, Attorney at Law, 
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Mr. James L. Dumas, Attorney at Law, 

Mr. John W. Phillips, Attorney at Law, 
Appearing on behalf of Defendant 
Philip Morris, Incorporated and Defendant 
Roths I.G.A. Foodliner, Incorporated; 
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1 GENERAL INDEX 

2 

March 15, 2002, 9:00 A.M. Proceedings 

3 

Plaintiff's Closing Arguments, continued, 

4 By Mr. Wobbrock 
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6 Reporter's Certificate 
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(March 15, 2002) 

•k -k -k 

A.M. PROCEEDINGS 

~k ~k ~k 

(Whereupon, the proceedings were 
reported in open court, in Room 
608, as follows:) 

k k k 

THE CLERK: All rise. Court is in 
session. 

THE COURT: Good morning. And please be 
seated. 

MR. WOBBROCK: Good morning. Your Honor. 

THE COURT: Good morning. 

Do you have any matters for the Court 
before we bring in the jury? 

MR. WOBBROCK: No, Your Honor. 

I need two seconds to find an exhibit that 
I thought I hand. 

THE COURT: All right. Very well. 

MR. LANE: Your Honor, we have an original 
and a copy for the Court of the verdict that 
has been given to both counsel. 

THE COURT: All right. 

MR. WOBBROCK: I found it. Your Honor. 

And I'm ready to go. 
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THE COURT: All right. 

I'm waiting for my clerk. She just 
disappeared on me. 

MR. WOBBROCK: I'm hoping to be no more 
than an hour. Your Honor. 

THE COURT: All right. 

Counsel. 

MR. DUMAS: I'll have a stop watch on him, 
just to help him along. 

THE COURT: Bring the jury in, Ms. Murphy. 

~k ~k ~k 

(Whereupon, the proceedings took place in 
the presence of the jury, as follows:) 

★ ★ -k 

THE COURT: All right. 

Good morning, members of the jury. 

JURORS: Good morning. 

THE COURT: Counsel for the plaintiff is 
ready to continue with his closing. 

You may proceed, please. 

MR. WOBBROCK: Thank you. Your Honor. 
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■k -k -k 

PLAINTIFF'S CLOSING ARGUMENT 

~k ~k ~k 

MR. WOBBROCK: Good morning, members of 
the jury. 

We were about at item — we skipped ahead 
to the Merit fraud because we were going to go 
back to item five here, the defendant's 
suppressed research. 

And we'll just finish up with the Merit 
fraud issue because I had brought your 
attention to this other chart over here on the 
left side, my left side. 

As you can see, from the exhibits, and the 
testimony, if you recall, from Dr. Carchman and 
Dr. Whidby on the Merit issue and the FTC test, 
if you recall their testimony, they opposed, 
and this is a little bit of a refresher of 
yesterday, they opposed the changing, Philip 
Morris opposed the changing or dropping of the 
FTC method. They want to keep that method 
because it gave low numbers. 

And both, you'll recall, and look at your 
notes, I think you'll find both Dr. Carchman 
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and Dr. Whidby acknowledged that on 
cross-examination. 

When I asked them did you oppose changing 
that FTC method, they said yes. 

They said they didn't believe that 
compensation was a problem. 

But, if you recall, they were surprised, 
surprised because the first time they saw 
Exhibit 2035 was in this courtroom. 

Now, don't make a mistake and think that 
this was imposed by the government. It wasn't. 

Philip Morris, belatedly, within the last 
days, as a matter of fact, at least according 
to their awareness, they started to public 
this . 

Now, that certainly didn't help Michelle 
Schwarz, but it does belie the fact that their 
statement that compensation is not a problem. 

If compensation is temporary, if 
compensation is isn't complete, then why do 
they put this out? 

Why do they do that? 

And even if compensation is, as they would 
have you believe, in some instances, 

80 percent, from a 16-milligram Benson & 
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Hedges, it still goes up to about 14.4. 

If compensation is not completed, as they 
say, but 80 percent, you are still not getting 
half, when you go from a Benson & Hedges to a 
Merit. You are getting about 14 and a half 
14.8, depending on how you figure it. 

And the difference is, the important 
difference is, if you are relying on that as a 
health alternative, the health cigarette, as 
they contemplated in 1976, excuse me, 1966, 
when they first did that study, you're getting 
14.4 or 16 more than you would if you had quit. 
That's the problem. 

Because if you look at it as a solace, as 
a safe harbor, as a place to go, rather than 
quitting, because it is a safer alternative, as 
Dr. Resnik said, some of his people believed, 
as Dr. Benowitz said, some of his people 
believed, he wrote that in the article, you're 
getting 14-plus milligrams of tar and almost 
the same amount of nicotine as you would 
otherwise, even with 80 percent compensation. 

But, obviously, compensation is thought by 
someone at Philip Morris to be a problem or 
they wouldn't start recently putting this on 
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sales slips in the grocery store. 

You notice, it doesn't appear on any 
advertisements, this comment, and it doesn't 
appear in any newspaper reports. 

It doesn't appear in any sort of Frank 
Statement, published in 448 papers to let you 
know. 

It just appears on something that you are 
likely to throw away and maybe at one store. 

If Philip Morris has designed a product 
that people can easily defeat its purpose and 
they know about it, isn't that really the 
definition of negligence? 

Isn't it foreseeable that everybody is 
going to compensate? 

They know that. If you look at Exhibit 
125 and 225, those are exhibits that are going 
to be before you, 125 is the one that we looked 
at over and over. It talks about, if you go to 
a lower nicotine and tar cigarette, you'll 
smoke less. 225 talks about how your 
inhalation patterns will change. You will 
breathe in deeper on the lower-tar and nicotine 
cigarette. 

Those are their internal documents. 
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If they know that, aren't they negligent 
for putting out a product in which they know 
people are going to compensate and defeat its 
so-called good attributes, without them knowing 
it even? 

And isn't that also the definition of 
negligence, when it's foreseeable that people 
are going to do something that's going to harm 
them? 

It's not intended. It's not reasonable 
for a manufacturer to promote it one way and 
have it be used another. 

And that's where we get to the basis of 
the claims here. The half truths. 

No one said, people, you don't smoke like 
those FTC machines. The first intimation of 
that is right there. That's first, and that's 
in a matter of days of this trial, days of this 
trial, according to the witnesses. 

Dr. Whidby had never seen it before. Dr. 
Carchman said I saw it the day before. The 
lawyers gave it to me. Do you recall that? 

The lawyers gave it to me. 

The half truth is people are led to 
believe that they smoke like that machine, and 
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they don't. 

Now, Dr. Burns was even more firm. I said 
is that a half-truth to put these numbers on 
the pack and infer the people are going to get 
that amount of tar and nicotine? 

He said that's not a half truth. That's a 

lie. 

There's not full disclosure. That's the 
problem. 

And it's a misrepresentation. 

It's not a real option to quitting. It's 
not an option to weaning. If anything, if you 
continue to smoke those cigarettes over a long 
period of time, you are just going to get more 
addicted, and it's going to make it harder to 
quit eventually. 

And, so Dr. Schwarz, when he testified, 
his hope, when Michelle brought those home that 
first day, he said I thought it was a good idea 
because the lower tar and nicotine would allow 
her to wean herself off. Instead, it just 
entrenched that addiction. 

All right. Let's go to item five. And 
the reason we went from six to five is because 
five is connected to that. 
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The issue on suppressing research, we 
started talking about it yesterday. And that 
was highlighted by a couple of important facts. 

We talked to you about the company policy. 
I read you that Exhibit 200. It said these are 
the two areas we don't study. We are going to 
do a clandestine effort towards nicotine and 
our research of nicotine because we don't want 
to get the FDA involved. 

Do you remember that document? Exhibit 
200, called The Nicotine Receptor Program, by 
Dr. Dunn. 

And then we are going to talk about what 
Dr. Farone told us about, as truly an insider. 
This is the IMBIFO research. These are the 
documents that reflect that, 112, 114, 280, 
2002. And their addiction research and their 
cancer research. And the CTR efforts. 

We have already shown you these two 
documents, 130 and 184, that talk about 
creating doubt, without denying the health 
consequences, creating doubt, and the front and 
the shield of CTR and how they used the 
lawyers. 

We showed you the DeNoble letter of his 
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concern about the concern that he was doing 
research in areas of addiction. 

And then you heard Dr. Farone testify that 
within days of that consideration Dr. DeNoble 
was dismissed and his rat lab was closed in 
Richmond, Virginia over night. 

And how the science was litigation driven, 
driven by the lawyers' concerns, not by the 
search for the truth. 

And then we saw this document, which is 
very hard to read. This is Dr. Osdene. And, 
hopefully, we can highlight for you and more 
easily understand this typed version. 

Now, this is Dr. Osdene, who you recall 
from the testimony of Dr. Farone, would tell 
him I have got some documents here from Europe, 
from IMBIFO, about certain kinds of studies. 

And on only one occasion was Dr. Farone 
allowed to see them. And the rest of the time 
Dr. Osdene kept these secret. 

And we know from this note, he said, it's 
okay to phone and telex. These will be 
destroyed. If important letters or documents 
have to be sent, send them to home; will act on 
and destroy. 
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And this is the head of R & D of a very 
major corporation. 

And the point of all of this is, that 
again is negligent, that again is improper, 
that again is not the way a reasonable 
corporation conducts its affairs. 

As Dr. Farone said, if we were marketing a 
product that people use on their bodies at 
Lever brothers, we would research it, we would 
test it on people, we would test it on animals, 
we would look at it as hard as we could to find 
out if the products involved hurt people, if 
the constituents hurt people, if the things 
within that product hurt people. 

What did Philip Morris do? 

They did secret research, overseas, with 
an elaborate program of ditching the documents. 

Do you remember that chain of letters? 

I'm not going to show it to you now. But it's 
listed here on 112, 114 and 280, where Dr. 
Seligman said that Mr. Osmalov had sent a 
letter directly to him and that's not the 
procedure. Remember? Don't do that. I'm 
sending this copy back to you. And when you 
get it back, destroy it. And I'm going to 
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destroy my copy. 

Now, Dr. Carchman comes in and says I have 
looked at all of that, and that can't have 
happened. Consider the source. Consider the 
source. And he wasn't there. And now he's an 
apologist, a paid apologist for the 
corporation. 

If they were so above-board, why did this 
exist in their culture? 

This is Exhibit 171. 

"I have given Carolyn approval to proceed 
with this study. If she is able to 
demonstrate, as anticipated, no withdrawal 
effects of nicotine, we will want to pursue 
this avenue with some vigor. 

"If, however, the results with nicotine 
are similar to those gotten with morphine and 
caffeine, we will want to bury it. 

"Accordingly, there are only two copies of 
this memo, the one attached and the original 
which I have." 

And you heard from Dr. Morgan, that he had 
found results in the chamber, the smoke 
chamber, results of sidestream smoke. You 
heard his testimony by deposition. 
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Do you recall? 

And someone by the name of Robin Kinser 
told him that Cathy Ellis, one of the high-up 
people, in fact, the person you saw in the 
videotape, the pharmacologist, at the Waxman 
hearings, and said destroy those records. 

Now, they have an explanation for all of 
this. They said, well, we looked and found the 
records. 

The point is somebody wrote this. 

Somebody in the culture in that corporation 
thought this was okay, but that somebody wasn't 
some person down five or six rungs or seven or 
eight, or a lab technician. This was a vice 
president, somebody in charge of Research & 
Development. 

And it was okay to send this from Dr. Dunn 
to that person and fear no repercussions 
because that's the culture. 

Here's another document. This is Exhibit 
202. This is, perhaps, one of the more 
disturbing one, because it goes right to the 
heart of their obligation and whether they are 
acting reasonably. 

This is the one in which there's a letter 
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from Dr. Seligman, again the Vice President in 
charge of R & D, in which he says, "Avoid these 
subjects." 

And again. Dr. Carchman had an excuse 
that, frankly, I don't know if anybody could 
understand. 

The excuse went something like: Well, we 
were doing those things anyway, and item three 
I don't understand. 

But, basically, it says, avoid studying 
tests to find out if cigarettes cause cancer. 
Avoid that. In light of the Frank Statement 
when they said they held people's health 
paramount to all other concerns. 

And avoid attempting relating human 
disease to smoking, and avoid conducting 
experiments, require large doses of a 
carcinogen to show if its additive effect of 
smoking. 

In other words, you give a carcinogen, and 
then give smoking, and see if it makes it 
worse. I can understand that. You can 
understand that. Why can't Dr. Carchman 
understand that? 

This is the culture that exists in that 
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corporation. 

Any manufacturer has an obligation to know 
all it can about its product. And they did not 
make that effort. In fact, they tried to do 
just the opposite. 

Let me read you and show you a couple of 
documents again that bear on this subject. 

Do you recall Dr. Farone, I know it's been 
over five weeks now, talking about this 
document ? 

This was a document dated 1964. This is 
Exhibit 2002, in which he said he couldn't 
figure out what was going on over there in 
Europe. They were doing something, but he 
couldn't get any straight answers from Dr. 
Osdene. And then he came across this document, 
before his time, which is a code. It's a code 
about testing real products on animals in 
Europe. 

And most of the time all he would see 
would be the numbers, but in this case it had 
three identifiers of the real products, 
competitors brands and their own. 

So, at one point in 1964, they were doing 
the right thing. But then they stopped or this 
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somehow snuck through their sieve. 

They stopped because they didn't want to 
generate the paper that would end up in front 
of people like yourselves. That's why they 
stopped. 

Dr. Carchman talked about this in a 
similar fashion. I asked him these questions. 

"Do you recall this question, sir, and 
this answer? 

"Whole product is actually taking a 
Marlboro, a real Marlboro cigarette that the 
company made, and really testing a real 
Marlboro cigarette for biological activity. 
That's what I mean. 

"Answer: "Okay. I have with 99.9 percent 

degree of assurance to myself that prior the 
approximately two years ago there was no 
biological testing by Philip Morris of its 
commercial products." 

Then I asked him: "Do you recall giving 
that testimony?" 

His answer: "When did I give that?" 

My question: "You gave that testimony on 
May 8th, 2001. 

"Answer: "Okay. I said 99.9. I have 
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found in the millions of pages of internal 
Philip Morris documents that we have been 
referring to a report from 1966 or '67 in which 
Philip Morris tested three commercial products 
that it sold, a Marlboro, a Commander, a Philip 
Morris Commander, and I think another product. 
And they tested it outside of Philip Morris in 
a laboratory. I don't — I didn't know the 
laboratory existed, but I found the report. 

"And they looked at mucus flow in cats and 
they looked at respiration in mice. That's the 
first time I, you know, because you all are 
asking me all of these questions, so that 
one-tenth of 1 percent, 99.9 percent sure. 

"So, I found — I found an article from 35 
years ago in which they we actually tested a 
commercial product. And my recollection of the 
data was that there was no, no statistical 
significant biological difference between the 
two commercial products that were tested. 

There was no reference cigarette, as far as I 
can tell. 

"Question: "From 1989 until 1999, when 

you stopped as a full-time employee at Philip 
Morris, were you aware of whole product testing 
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for biological activity at the company? Were 
you, sir?," said the question. 

"From 1989 until 1999, when you stopped as 
a full-time employee at Philip Morris, you were 
not aware of whole product testing for 
biological activity at the company, were you 
sir? 

"Answer: "That's correct. 

"And this 1967 incident actually came to 
your attention through the lawyers in this case 
because Dr. Farone testified that there was a 
code chief that disclosed that these tests were 
done in Europe; isn't that correct, sir? 

"Answer: "I think these tests were done 

at the University of Richmond in Richmond, 
Virginia. 

"Question: "But you found that out 

because Dr. Farone testified about it in this 
case and the lawyers told you about it? 

"Answer: "I think the lawyers showed it 

to me. I didn't know where it came, where Dr. 
Farone had put that forth." 

The point is, members of the jury, that 
from '69, from '89 to '99, when he worked 
there, they didn't do any biological testing. 
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They maybe did it one or two times in secret, 
years before, and they maybe did it much more 
in secret years before, and those haven't yet 
been discovered, but that is not the way a 
reasonable manufacturer behaves. 

A reasonable manufacturer openly, like 
Lever Brothers did, when Dr. Farone worked 
there, openly tested its product to find out 
what's going on. 

Does a Merit have less carcinogenic 
material than a Benson & Hedges, compared to a 
Marlboro, compared to whatever, compared to 
another brand? That's what reasonable 
manufacturers do. And to not do that is 
negligence, according to Dr. Farone, and to 
anyone, I think, in their common sense. 

I asked Dr. Whidby: 

"Okay. Well, anyway, the fact is that the 
entire time you were at Philip Morris you never 
saw any biological testing of market 
cigarettes, did you, sir? The kind that you 
can go out and buy? 

"Answer: "I didn't see any cigarette, any 

testing of cigarettes that were bought from the 
marketplace and evaluated in a biological test. 


http://legacy.library.ucsf.e8o^id)^r(l|i®fpaO'0i/(pBUv.industrydocuments. ucsf.edu/docs/mtgl0001 



Plaintiff's Closing Argument 23 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


And I didn't see that, no." 

Both of them finally admit that. 

"And you claim that you believe that a 
less-tar cigarette is safer? 

"Answer: "I believe the less-tar 

cigarette, if you get less exposure from it, 
and I believe you do, is a less dangerous or a 
safer cigarette, yes. 

"Question: "You have never seen a test 

comparing, for example, a Marlboro red versus a 
Marlboro light? 

"Answer: "Not directly. 

"And, by the way, when we are talking 
about Marlboro, Marlboro and Benson & Hedges is 
the same cigarette, are they not, except for 
the brand name? 

"Answer. "They are very similar. They 
are not exactly the same." 

You are going to have some jury 
instructions that will help guide you in 
evaluating this evidence. And there's one 
that's important to this issue of low-tar 
cigarettes and research. 

It says: The manufacturer of a product 
that is unreasonably dangerous, defective 
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condition — 

A manufacturer of a product that is in an 
unreasonably dangerous defective condition. 

Stop right there. 

As we talked about yesterday, you'11 see 
another instruction that says unreasonably 
dangerous, defective condition. 

It means different than the contemplation 
of the reasonable consumer. 

If a reasonable consumer thinks that 
low-tar cigarettes are indeed low tar, but they 
are not, that is then an unreasonably 
dangerous, defective condition. 

You have to put these instructions 
together. They all kind of interweave. Okay. 

Is subject to liability for harm and 
strict liability caused by the product even 
though the manufacturer exercised all possible 
care. 

Well, what's that have to do with this 

case? 

Well, in this case, if they can't come in, 
and they probably will say, and they have said 
already, and they'11 probably say again, we 
designed these cigarettes as carefully as we 
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could. 

As carefully as we could. 

To we put these holes and porosity in the 
paper, and we made them so that they were 
ventilated. 

The issue is, if they were designed to 
allow compensation, even though they were done 
carefully, if they are designed to allow 
compensation, and compensation is beyond the 
contemplation of the reasonable consumer, then 
they are strictly liable. That's the law. 

Why is that? 

The law says, if you don't deliver what 
you promise and people reasonably believe the 
product is one way and it is another, in other 
words, if you think you can drive 60 miles an 
hour on your tires, and you reasonably believe 
that, and they fly all apart, then they are 
strictly liable. 

If you believe you can smoke a low-tar 
cigarette and get low tar from a Merit, then 
they are strictly liable. 

If you believe you can drive an Explorer 
down the road and a deer darts in your path, 
and you make a quick turn, and you think you 
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can reasonably negotiate around that, but every 
time anybody does that it rolls and people get 
hurt, that's beyond the contemplation of a 
reasonable consumer. 

That means it's an unreasonably dangerous 
defective condition, and they are responsible. 

But then there's the concept, I have 
talked about it a couple of times, simply of 
negligence. 

The law requires every person in this 
case, the corporation is the person, Philip 
Morris, to use reasonable care to avoid harming 
others. 

Reasonable care is the degree of care and 
judgment used by reasonably careful people in 
the management of their own affairs to avoid 
harming themselves or others. 

In deciding whether a party used 
reasonable care, consider the dangers apparent. 

This is to Philip Morris now. 

Or the reasonably — consider the dangers 
apparent or reasonably foreseeable when the 
events occurred. 

Do not judge a party's conduct in light of 
subsequent events, instead consider what the 
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party knew or should have known at the time. 

Should have known and knew. They knew 
that people compensated. And if they didn't, 
they certainly should have. But they did. 

They clearly did. 

A person is negligent, therefore, when 
that person does some act that a reasonable 
careful person would not do or fails, which is 
the failing to study and test your own product, 
something that a reasonably careful person 
would do under similar circumstances. 

Change the word person there to 
corporation, and that's the instruction for 
this case. 

All right. 

By the way, I think my total time will be 
about an hour today. So, we are about 20 
minutes into it, and I think in about another 
half hour we'll be done, maybe a little 
quicker. 

The three claims in this case: 

Negligence; strict products liability, where 
the product is unreasonably dangerous; and 
fraud. This is what I showed you at the 
beginning of the case. 
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Negligence is what we just talked about. 

Now, by the way, it is not to say that you 
just find in favor of the plaintiff on each one 
of these and add all of the numbers up in a 
total. 

These are different, what the law calls 
claims for relief, but there's one damage here, 
and that's the death of Michelle Schwarz. 

So, you don't find X number for 
negligence, Y number for products liability and 
Z number for fraud and add them altogether. 

And the verdict form will tell you how to 
do that. 

But, basically, it's one set of damages 
with three different bases or claims for 
relief. 

In other words, you can find all of these, 
but the amount of damages would be the same, 
because there's one death, one loss to this 
family, they are different what the law calls 
claims for relief or legal theories based upon 
the facts and the evidence of the case to 
support the claims. 

But negligence is the one we just talked 
about. A corporation, acting reasonably and 
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responsibly under the circumstances. 

Based upon the evidence, what you heard 
from Dr. Farone, what you heard from the 
defendants, there's abundant evidence to 
determine that they did not. 

Product unreasonably dangerous. 

Again, is it beyond the reasonable 
contemplation, excuse me, beyond the 
contemplation of a reasonable consumer? 

You don't expect the company to hide 
information from you. You don't expect them to 
tell you about low-tar cigarettes when they are 
not low tar and to represent that. 

You know, they know, in our day of health 
consciousness, that people read labels. And 
you're going to see the evidence that they put 
in that the amount of tar and nicotine is on 
every pack of these Merit cigarettes. 

They don't have the put them on the pack. 
They can get by with it, but the law requires 
it be in the advertisements. 

But they put it on the pack because they 
want people, like when you go in and buy 
mayonnaise, or it's the other one that's used 
instead of mayonnaise, and you compare the 
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amount of fat and cholesterol, you look at the 
label you figure out how much sugar and fat and 
cholesterol it is and you make a decision. 

And they want people to do that. And they 
are hoping people will rely upon the fact that 
it says 8 milligrams tar and a half a milligram 
nicotine. 

And the fraud is exactly that. It is 
half-truths. It is misrepresentation. It is 
failure to disclose. All of that. 

Now, the proof about the cause of her 
death really could not be clearer. 

Although there was some talk by counsel, 
Mr. Dumas, in opening statement, listen 
carefully. 

He said about carcinoma, adenocarcinoma, 
as opposed to squamous cells, he said there's 
some evidence that might show that that's not 
all that common amongst smokers. 

It turns out it's just the opposite. 

95 percent of the people. Dr. Pierce, I 
believe, said, that get this, particularly 
women, get adenocarcinoma of the lung are 
smokers. 

You didn't hear any evidence from the 
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other side to the contrary. 

And Dr. Pierce, her treating doctor, came 
in and said that she died of lung cancer that 
spread to her brain. Metastasized was the 
word. Do you recall that? 

He called it an alien within the body. 

And he used the example, if it spread from 
the witness stand down the hall, to the power 
vault, and attacked the power system of the 
building and the wires, that the lights might 
go off. 

And that's exactly what happened, that 
analogy, in the human being. It's like having 
an alien in the body. What a horrible thing to 
happen. What a horrible product. 

Can we imagine anything, can anyone 
imagine anything worse? 

It was, in his view, that cancer was 
caused by the cigarettes she smoked, the 
cigarettes she smoked, in the last eight years 
of her life. 

Now, that's not to say that what they did 
before that isn't important. Philip Morris 
said set her up. We have talked about Dr. 
Pollay and all of the ads, all of the 
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influences, all of the things that worked upon 
her to get her to the point where she couldn't 
quit, where she believed that low-tar 
cigarettes were an alternative to quitting and 
smoked those Merits in the last eight years of 
her life. 

And why is that important? 

Because that's the Statute of Limitations 
in Oregon. You have to show that the product 
that you use substantially contributed to the 
injury. In this case, the injury is death. 

So, then we talked about compensatory 
damages, and we'll talk about that in some 
detail now. And this is what the law provides 
in the way of what's called compensatory 
damages, economic and non-economic damages. 

It has been agreed by the parties that the 
reasonable and necessary amount of her medical 
bills are $118,514. That is the amount that 
was incurred in her last illness, including the 
removal of the tumor from her brain, 
convalescence in the hospital, her chemotherapy 
and her radiation. That's what's called the 
economic damages. That's pretty easy to 
evaluate. 
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The loss of society and companionship is 
the other component of what's called 
non-economic damages, another component of 
damages. 

And when we look at that, the law will 
give you some guidelines. 

The non-economic damages are composed of 
several elements. One is any disability, pain 
and suffering, sustained by the decedent, 
Michelle Schwarz, during the period between her 
injury and her death. This is the pain and 
suffering she experienced as a consequence of 
having cancer, this alien in her body that went 
from her lungs to her brain, and then later 
took over her body and caused her death. 

The law recognizes that, as a component of 
necessary compensation, the law requires, the 
Judge will instruct you, that when you assess 
economic damages you must assess some 
non-economic damages, because people aren't 
just medical bills. They experience pain and 
suffering. They experience physical pain and 
suffering, and so the law says there will be 
that component of compensation. 

The law says to look at the loss of 
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society and companionship to the heirs, 

Richard, the sons Michael and Paul, and the 
mother Shirley. 

And you'll have this Exhibit 2006. 

This is a case about real people. And 
Richard Schwarz could not be here today. 
Yesterday took a lot out of him. But he's with 
us here in thought. You can bet he's thinking 
about us right now and thinking about Michelle. 

And so when we look at this marriage of 34 
years, we can say, what is Richard Schwarz' 
loss? What would he take, in his older age, 
now that he's ill, to live alone in the house 
where his wife and he once had a home? To go 
through this time in his life alone, what would 
he take, after 34 years of marriage to give 
that all up? 

That's the way to evaluate that. 

What would Michael take to not have his 
mother there to guide him in how to raise what 
would be her grandchild? 

And Paul, who's struggling to get through 
school to try to be an architect, what would he 
take to not have his mother encouraging him 
along the way? 
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And then for Shirley, Michelle's mother, 
the world has just gone backwards. 

Children are not supposed to predecease 
their parents. But her only child has died 
before she has. 

What would she take, to live alone and to 
wonder what her last days will be without that 
daughter who used to come by every night after 
work? 

Well, the number that you can assess in 
this case is in the complaint is $5 million for 
all of that, but it includes other things, too. 

It includes the loss of services that 
would be available to Richard and Shirley and, 
to a lesser degree, Paul, in the way of 
guidance and counseling from his mother, and to 
Michael about how to raise that grandchild, in 
addition to the love, affection, guidance, 
moral training and education that the decedent, 
Michelle Schwarz, reasonably, might reasonably 
have been expected to provide, provided to her 
family, had she lived. 

You'11 have that instruction before you, 
and you can consider those issues. 

You will have, in fact, this verdict form. 
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And this talks about the three different what 
we call claims for relief, negligence, strict 
liability, and fraud. 

Now, it's a fairly intricate form. And it 
takes you step by step of the way through it 
and how you answer each question separately. 

After you have determined fault on each of 
the theories, you will determine the amount of 
damages on those same theories. 

The amount of damages for economic and 
non-economic damages must be the same for each 
theory, because there's only one set of 
damages. And you'll understand that when you 
see that. 

You will recall the devotion that Michelle 
Schwarz had to the family. Even in her last 
days, in the last three weeks of her life, she 
made it to her son Michael's wedding, all the 
way across the country. This family was lucky 
with Michelle. They were fortunate. They were 
happy. 

And, without her, you can see the change. 

It's was not easy for Michael to come 
here. It was not easy for Paul. And for 
Richard it was devastating. And Shirley, she 
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still can't imagine what's happened. 

And evaluating those damages is what you 
consider to be fair and reasonable under the 
circumstances. 

And one of the ways that you can look at 
that is what they would take to give up what 
they had. 

Well, why did Philip Morris choose this 
path? Why did they make the choices they did? 
What was their motivation? When faced with the 
smoking and health issues, what did they do? 

Remember, we saw back in Dr. Farone's 
testimony that this lawyer Fred Newman came up 
and said we are going to adopt the ostrich 
defense? Do you remember we saw that? 

About that same time this document was 
generated. 

January 23rd — 24th, 1984. This is 
Exhibit 404 . 

It talks about the smoking and health 
influences. 

Total industry sales and share changes 
have been radically effected by smoking and 
health publicity, but with passing years the 
effects, although cumulative, have become less 
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at each step. 

The report of the Royal College of 
Physicians and Surgeons in 1954 was probably 
the main influence on the filter revolution of 
the 50's. 

The 1963, it was actually '64, Surgeon 
General's Report had a slight long-term 
dampening effect on industry sales and 
immediate but short-lived effect on charcoal 
brands and much less of an effect on switching 
to lower-tar brands than the 1954 publicity. 

Anti-smoking commercials in the late 60's 
and passive-smoking publicity in the late 70's 
also had long-term dampening effects on 
long-term sales but virtually no effect on 
shares. 

Smokers' susceptibility to anti-smoking 
publicity appears to be decreasing, but their 
susceptibility to our traditional response to 
anti-smoking publicity lower tar is also 
decreasing. 

And then they talk about a summary. 

Decreasing tar and increasing length have 
been to most important factors in the past, but 
further potential in this area is limited. 
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They talk about some concerns. 

And then their responses. 

Short term. Forget about low-technology, 
wide-distribution, general-appeal cigarettes. 
Industry Marking is too sophisticated and the 
market is too fractured to allow anyone an 
advantage in that area. 

So, forget about the short-term response. 
Go after the markets too small to interest the 
competition. Find specific needs of specific 
groups and with low-budget development and 
small-scale marketing satisfy those needs. 

Develop cigarettes with unique predictable 
characteristics and broad and narrow appeal. 

If the appeal is narrow, identify the 
smokers to whom the characteristics do appeal. 

In the long-term, develop products that 
meet the challenges of the industry. The ideal 
product would be something which handles like a 
cigarette, gets used up like a cigarette, costs 
no more than a cigarette, produces inhalable 
nonhazardous gases which satisfy smokers and 
which doesn't burn. The product need not taste 
as good as a Marlboro and the other. 

And here's the answer. Why did they do 
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what they did? Milk the cigarette business we 
have and get into something else. 

When you have seen they have done with 
low-tar cigarettes and their failure to 
actually disclose to people with what's going 
on, haven't they indeed milked their business? 

Dr. Farone said he was hard to try and get 
them into something else and in the meantime to 
try and develop a less-dangerous cigarette. 

But he was thwarted. 

He talked about the NOD program and the 
Polonium 128 program and how they didn't want 
the use those programs. The natural-occurring 
denitrification. Do you remember that, and how 
they didn't want to use those programs? 

The programs they did use were 
reconstituted leaf, the blended-leaf program, 
and the laser-perforation program. 

Now, what's the difference? Very simple. 
The programs they used save them money. The 
reconstituted-leaf the blend-leaf, they took 
all of those scraps that they normally couldn't 
use, put them all into a slurry with chemicals, 
and made them into a paper-like substances and 
stuck them into cigarettes. 
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And the laser-perforation program he said 
saved them money over the mechanical way of 
putting holes in the cigarettes. 

Those were programs they adopted because 
they are milking the business, while they are 
looking for something else to do. 

Punitive damages then are to deter and to 
punish others from similar conduct. 

The evidence is in this case that that's 
the only thing that Philip Morris understands. 

Ms. Lund, the marketing president, said, 
"From your observations, did society's 
attitudes toward smoking change quickly?" was 
the question her own counsel asked. 

"Well, I think it probably took some time, 
you know. When it started, it started to 
build. But I think there was a really heavy 
anti-smoking environment in the 80's, coming 
into the 90's, up to 2000. 

"Question: "Initially, did Philip Morris 

resist that? 

"Yeah. I think, as I said, I think we 
became offenses. 

"Question: "Did Philip Morris sort of 

take a circle-of-the-wagons kind of approach? 
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"Answer: "Yeah. I think we were in kind 

of a bunker." 

Is that the way a reasonable manufacturer 
behaves, to go into bunker when faced with 
people's concerns about smoking and health? 

What did they do when they went into the 
bunker? 

Well, they went before Congress and denied 
that smoking was addictive and that it caused 
disease. And then the next day. Exhibit 273, 
they published this and papers throughout the 
United States, Facts you Should Know. 

And, again, proclaimed Philip Morris does 
not believe cigarette smoking is addictive. 

They put out press releases like this on a 
common basis: "Claims that cigarettes are 
addictive contradict common sense." 

This was after the 1988 Surgeon General's 
Report. 

And repeatedly through the Tobacco 
Institute and CTR they would put, and there's a 
whole bunch of these in the exhibits you will 
see, this is Exhibit 2009, repeated statements 
that would appear in articles about smoking and 
health, which would present the psychological 
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crutch argument. 

In response to American — this is item 
three, for example. I'm not going to go 
through these. And there's more in the files. 
This is just a summary of those. 

In response to the American Cancer Society 
report to the American Medical Association, 
George V. Allen, President of the Tobacco 
Institute, said: 

"The industry and others have asserted 
that the statistical association demonstrated 
by Dr. Hammond and others between cigarette 
smoking and health represent a spurious," 
meaning inaccurate and inappropriate, 
incorrect, "statistical association." 

Excuse me. 

"Spurious statistical association between 
cigarette smoking and health represent a 
spurious statistical quirk." 

They said, "Men predestined to an early 
death may also be inclined to smoke." 

Number four: 

"In response to the Surgeon General Report 
linking cigarette smoke with lung cancer, the 
Tobacco Industry claims, however, that a 
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causative connection between smoking and 
impaired health has not been proven in a 
detailed report. 

"The nation's tobacco companies claim the 
vast majority of smokers suffered no serious 
impairments of health or shortening of life. 

"Scientists know that virus cause cancer, 
the Tobacco Institute report said in the 
Oregonian." 

And you'll have this document, and you'll 
have others very similar to it. 

Exhibit 2038 is a letter to Earl Clements 
from the Tobacco Institute. Earl Clements was 
their head. And this is from one of the vice 
presidents to the head of the Tobacco 
Institute. 

"Recent extended discussions among 
Mr. Austern and Mr. Reeves, associates, and 
myself, lead me to the following observation. 

"Our basic position in the cigarette 
controversy is subject to the charge, and we 
may be subject to and finding that we are 
making false or misleading statements to 
promote the sale of cigarettes." 

That's in 1968. 
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Punitive damages are designed to deter, 
deter bad conduct. 

And in evaluating the amount of punitive 
damages that one should apply to this 
situation, to any situation, and not all cases, 
by the way, qualify for punitive damages, the 
conduct must be bad in order for you to even 
consider it, at least alleged to be bad for you 
to consider it. 

And one of the ways to look at it, in a 
simplified manner, is if your person that 
delivers the paper, drives by ever day and 
throws that paper in the flower bed, every day 
throws that paper in the flower bed, you go out 
there and it's all wet, it's not on the porch, 
it gets wet, and every day you want to read it, 
and it falls apart because it is wet. 

You speak to the person that's delivering 
the paper, and you say, what are you doing? 

Can you make sure you just get it on the porch? 
I'm paying for the paper, and I would like to 
be able to read it. 

Now, that person that delivers the paper 
maybe makes $50 or $100 a month to deliver the 
paper. To assess a $50 fine against that 
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person would be significant. 

But to assess a $1 fine against that 
person, they make $100, 1 percent might get 
their attention, might alter their behavior, 
make them stop throwing the paper into the 
flower bed. 

The point is that punitive damages are 
relative to the amount of money that the 
defendant has. What it takes to alter their 
behavior and teach them a lesson. 

And we have some clue as to what that 
might be again from Nancy Lund. 

Exhibit 2026. This was her presentation 
to the Board of Directors about her Marlboro 
medium brand that she was responsible for 
promoting. 

And she talks about how successful it is. 

Up at the top, "Any tinkering that does 
not pan out and results even in a 1 percent 
decline in its reported value translates to a 
loss of $300 million." 

1 percent of the market of this Marlboro 
product is worth $300 million. 

In other words, 30 billion is what they 
are making, if I did the math right, for far 
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less an offense individual careers have taken 
abrupt turns. 

We would tell you in this case that 
someone's career should take an abrupt turn. 
Someone at the high level of Philip Morris 
should be told by you folks on this jury: Stop 
this low tar fraud; start coming clean with 
people; start telling them the true story; make 
an effort to get the word out; don't put it on 
a throw-away receipt and say you have done your 
job, when particularly no one in the 
corporation even knows about it. 

Make them all explain to the American 
public the low-tar fraud. Make them be 
accountable, not just for the past wrong, but 
that is important, but for the present. 

Use that sword that Richard Schwarz has 
given you to alter their behavior. 

Why continue this low-tar fraud, unless 
they are milking it and again trying to get 
into something else? 

Why not explain the dangers of low tar in 
a manner like the Frank Statement? 

With their $5 billion dollars of ads and 
promotion budget, why not take them and make 
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the effort? Why not spread the word? 

If they do it, the competition is going to 
have to do it or they are going to be back 
here, too. 

Your action will be corrective upon, not 
just Philip Morris, it will have a major 
effect. 

It will have an effect upon business 
people when they make decisions. 

If you don't do this, if you look the 
other way, they are going to think we got away 
with it. We got away with it. 

Before we talk more about punitive 
damages, let me talk about comparative 
negligence. Then we'll come back to punitive 
damages. 

Comparative negligence is a concept in the 
law in which, situations like this, there is 
shared responsibility. 

We told you at the beginning of this case 
that Michelle Schwarz' family accepts 
responsibility, accepts responsibility. 

Perhaps she didn't try another three, four, 
five items to quit, because her life ran out. 
Her time ran out. 
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Maybe she should have tried harder. 

But she was set up. She was the perfect 
customer, from the time she was 16 and 17 and 
18 and the influences that were working on her, 
she was set up. 

And then she had the incentive from her 
sons and her father and her husband to want to 
quit, and so she thought she was doing what was 
a reasonable alternative, she switched to low 
tar. 

That's the beginning of the case though, 
not the end, because Philip Morris has yet to 
accept any responsibility, any responsibility 
in this case towards an individual family. 

The warnings that were available to her 
when she started smoking. Let me put the 
warning up right here for you when she started 
smoking in 1964. 

That's it. There was no warning. There 
was no warning. And think of what they knew 
and what they had known for years at that time. 

In 1966, there was this warning. She had 
already been smoking for two years. She 
probably was addicted. 

What did they know in 1966? They knew an 


http://legacy.library.ucsf.e8o^id)^r(l|i®fpaO'0i/(pBUv.industrydocuments. ucsf.edu/docs/mtgl0001 



Plaintiff's Closing Argument 50 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


awful lot. They knew enough to know that 
smoking caused cancer. They knew enough to 
know that it was addictive. And yet they chose 
this way of going. 

In 1970, and there legally can be no 
complaint about this warning, for the record, 
this one says: "The Surgeon General has 
determined that cigarette smoking is dangerous 
to your health." She was already addicted, by 
what the experts have told us. 

The previous one: "Cigarette smoking may 
be hazardous to your health." May be hazardous 
to your health is certainly not a disclosure of 
the fact they knew it was dangerous, addictive 
and deadly. 

And until, as their own experts have 
recognized. Dr. Carchman and Ms. Lund, they 
have denied it until very, very recently. 

In 1985, these were warnings, the rotated 
warnings, but by this time she is very 
addicted. 

When you look at the fault that they have 
alleged against her, they have said that her 
fault is choosing not to quit and choosing not 
to follow the advice of her family and others. 
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But how free was her choice? That's what 
we spent all of that time talking with the 
psychiatrist and Dr. Benowitz about and Dr. 
Burns. 

If you are addicted, as they have said in 
Exhibit 206, your choices are limited. And 
they realize it takes away their argument of 
choice, if someone is addicted. 

And those of you that have had personal 
experience in your families with that kind of 
an issue, one of the things you can do in this 
case, the Judge will instruct you, is apply 
your own life experiences, your own life 
experiences to the facts of this case. That's 
not outside the purview of the law. 

As you judge things, as you evaluate the 
facts, as you determine who is telling the 
truth and who isn't, you apply your own life 
experiences. 

Michelle Schwarz was undoubtedly, like 
everyone else, influenced by the 
rationalizations that they provided that 
accompanied her addiction, allowed her to 
rationalize and stay addicted. 

Now, there was once an argument perhaps 
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that she was negligent because she bought their 
product. But that doesn't make any sense, and 
that is not their allegations of comparative 
negligence. 

Again, their allegation is that she failed 
to quit or she chose not to quit. More 
particularly, she chose not to quit. 

When you look at what Philip Morris did 
and you look at what she did, you have to 
compare on a percentage basis and you compare 
what they did and the actions that they did and 
didn't do. You ask yourself, did what they do, 
was it a substantial contributing factor, was 
it a cause of her death? 

And let me show you an instruction the 
Judge is going to give you. 

A cause is defined as a substantial — a 
cause is defined as a substantial factor in 
bringing about the injury. 

A substantial factor is an important or 
material factor and one that is not 
insignificant. 

That's what cause means. 

Now, don't let the defense, as soon as I 
sit down, stand up here and say we didn't cause 
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anything, because then they are back to the 
same argument that they used about smoking and 
health and lung cancer. 

Smoking doesn't cause lung cancer, because 
we are going to hide behind the word cause. 

If cause means, as it's defined in the law 
in Oregon, a substantial factor in bringing 
about the injury, a substantial factor is an 
important or material factor and one that is 
not insignificant. 

Their conduct in this case is clearly not 
insignificant. 

Their conduct about failing to disclose 
their research, about continuing to lie, their 
half-truths about low-tar cigarettes, and their 
misrepresentation are clearly not 
insignificant. 

And that's what cause means, and you'll 
have this instruction. 

Don't confuse it. Don't let the lawyer 
stand up and say we didn't cause in any way her 
death, because then they are hiding behind the 
term cause, just as they hid behind it when 
they said smoking doesn't cause lung cancer. 

And when you look at her behavior, there 
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are certain things the Court will tell you that 
you are not to consider when it comes to a 
strict product liability claim. 

Whether she had a reasonable expectation 
of this product and it didn't live up to that 
reasonable expectation. It was unsafe beyond 
the contemplation of a reasonable consumer. 

When you look at that, you cannot find her 
at fault if she was unobservant and didn't 
figure it out for herself. She was 
inattentive, ignorant or an awkward failure to 
discover or guard against the alleged product 
defect. The product defect, it doesn't deliver 
low tar. 

It's not up to her to figure that out, 
says the law. 

Now, when looking at her comparative 
negligence, and you look at the verdict form, 
this is very important in Oregon, if you find 
her more than 50 percent at fault you have said 
to Philip Morris everything you have done is 
okay because the Schwarz family loses. 

There's a percentage place on this verdict 
form for negligence and strict liability to 
compare the fault of Philip Morris and Michelle 


http://legacy.library.ucsf.e8o^id)^r(l|i®fpaO'0i/(pBUv.industrydocuments. ucsf.edu/docs/mtgl0001 



Plaintiff's Closing Argument 55 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Schwarz. 

If you find her to be more than 50 percent 
at fault, then you have put your stamp of 
approval on Philip Morris' conduct. They win 
this case. The Schwarz family loses. That's 
the law in Oregon. 

Now, the percentage of fault that you 
assign up to 50 percent is deducted from the 
damages. 

So, if the damages are $5 million, on 
compensatory damages, and she was 25 percent at 
fault, it would be around $3.75 million. You 
deduct 25 percent of that. 

But if you find her to be 51 percent at 
fault, the Estate of Michelle Schwarz recovers 
zero, zero. It has to be 50 percent or less. 

And when we look at the facts and we 
assess that comparative negligence, recall that 
Dr. Benowitz said that people had, at best, a 
10 percent chance, and Dr. Resnik said I think 
it's more like a 2 or 3 percent chance. 

And when assessing her fault maybe you 
would look at it appropriately if you were to 
say, and I think you would, I think the law 
says, the facts say you would, that two or 


http://legacy.library.ucsf.e8o^id)^r(l|i®fpaO'0i/(pBUv.industrydocuments. ucsf.edu/docs/mtgl0001 



Plaintiff's Closing Argument 56 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


three or four more attempts perhaps should have 
been done, and she would have achieved those. 

Do you remember Dr. Resnik said, as we 
progress into middle age and later life, it 
becomes, for whatever reasons, easier to quit. 

She was 53 when she died. 

Two or three more times may have done it. 

But somewhere between 6 and 10 percent 
comparative fault. 

Maybe she should have tried that sooner 
before she got cancer and died. 

Now, when looking at the comparative 
fault, the defendants want you to focus on some 
facts that I'm going to show you. 

And I think by showing you these I hope I 
demonstrate to you the importance of the jury 
trial and what Dr. Schwarz wanted. 

He wanted the facts to come out. He 
wanted a chance for cross-examination. And he 
didn't want the record contaminated by hearsay. 
And with Dr. Larson's testimony, that 
demonstrates all of those things. 

Let's look at what I'm talking about. 

They bring in Dr. Larson. And they put up 
a hearsay document that says this is her 
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smoking history. And they leave it there for 
you. And they don't say anything else. 

Now, it's a demonstrative document so it's 
admissible. So, it's an exception to hearsay 
rule. But it's still hearsay. It is hearsay 
because it's a statement that I can't 
cross-examine. 

It's like someone saying: I saw my friend 
get in a car wreck, and I know it's not her 
fault because somebody else told me that the 
light was green. 

And that person that told you is no where 
around. You can't ask them where were you 
standing? What did you see? How hard did you 
look? Are you sure you're on the right street 
corner? 

That's what cross-examination is for, and 
that's what the rule of hearsay prevents, 
people coming into court and making statements 
that lawyers can't cross-examine because you 
can't find out the truth of it. It's just 
somebody else said something. Okay. 

This is a hearsay statement, but it's 
allowed because it is a demonstrative exhibit. 

But until we get the Paul Harvey part of 
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Plaintiff's Closing Argument 58 

it, the rest of the story, through 
cross-examination, we think that she's smoking 
a half a pack a day, as she tells most of her 
doctors, until we look at this exhibit, which 
you will have before you, that is the rest of 
the story, that shows that it's a pack a day 
for 30 years, 25 years, different reports, 
different reports as to when she stopped and 
started. 

And then the cross-examination of Dr. 
Larson. 

Well, Dr. Larson, you said that she 
stopped smoking in July and didn't start again 
until February. 

Well, doesn't one of the doctors say she 
started again in December? 

Well, yes. 

Well, why didn't you tell the jury that? 

Well, no one asked me. 

Well, Dr. Larson, what about the fact that 
she lived with her husband and her husband said 
she never quit? 

Why didn't you tell the jury that data? 

Well, no one asked me. 

That's the importance of 
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cross-examination. 

But if he's really objective in giving you 
the true facts and not the facts of a paid 
advocate, wouldn't he have told you those, 
anyway? 

When asked about her quit attempts, he 
said, well, it could be as many as nine, but 
what I see is I'm going to tell the jury is 
five. 

And then this stunning bit of hearsay, an 
effort to show that somehow she didn't want to 
quit. 

She goes into the hospital in 1994, for a 
gallbladder surgery. And because people can't 
smoke in the hospital, they give her a nicotine 
patch. 

And they say, after several days on this 
patch, as she is in the hospital from the 30th, 
through the 1st, where she has the patch, 
through the 2nd, and to the 3rd, and finally on 
the day she's discharged she refused it because 
she's going home. And she's under stress. 

And, admittedly, she probably wants a 
cigarette, but that's not to say she didn't 
want to quit. She didn't set out to have a 
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gallbladder surgery and quit smoking. 

What she set out to do was to have 
gallbladder surgery. 

And, as Dr. Resnik said, unless you have 
the resolve and the plan, it's not going to 
work at that time. You have got to set aside a 
time to make it work. And that's not the time 
to do it when you are having surgery. 

Another thing that they tried to get you 
to believe is that she was without withdrawal 
symptoms when she finally had her craniotomy 
and the tumor was diagnosed and removed from 
her head. 

And it says here: Denies any nicotine 
withdrawal symptoms. 

But you'll recall that the day before, 
according to the same hospital discharge 
summary, that was the 13th, on the 12th they 
removed a tumor from her brain. 

Now, you can anticipate that she's 
probably heavily medicated. She's just had 
general anesthesia, and they are trying to say 
to you, well, that shows that because she 
didn't have withdrawal symptoms and she didn't 
quit when she had gallbladder surgery that she 


http://legacy.library.ucsf.e8o^id)^r(l|i®fpaO'0i/(pBUv.industrydocuments. ucsf.edu/docs/mtgl0001 



Plaintiff's Closing Argument 61 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


didn't really want to try. 

I bring that out only to show you the 
biased nature of their testimony, how they 
bring someone in here whose sole purpose is to 
say that this is all her fault and again try 
and refuse to accept any responsibility. 

When you consider her comparative 
negligence, consider the fact that Dr. Resnik 
pointed out that she was depressed at times and 
was on medication for that, antidepressants. 

She's a female. And the odds are against 
someone successfully quitting under those 
circumstances. 

So, the case is about choices and 
addiction. That's what it's about, choices and 
addiction, and how addiction affects those 
choices. 

No one is saying that Michelle Schwarz 
didn't know, but by the time she knew about the 
dangers of smoking she was addicted. She was 
severely addicted, according to Dr. Benowitz 
and Dr. Resnik. 

Philip Morris made choices to conceal and 
mislead and perpetuate a fraud, perpetrate a 
fraud. 
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The choices that Philip Morris made and 
the addiction may encourage and affected 
Michelle Schwarz' ability to succeed in her 
choice. 

And the question before you on that 
verdict form, is this all her fault or does 
Philip Morris bear some significant 
responsibility? 

And just a few more words in that regard. 

When you look at Philip Morris' conduct, 
you can look at the conduct surrounding all of 
this . 

How they lied to Congress, under oath. 

How TI and CTR spread false information 
about smoking and addictiveness. 

Even that last document we just looked at, 
we may be susceptible to the charge of fraud. 

How they studied the habits of young 
people and accumulated that knowledge to learn 
how to market to people so that, by the time 
they were 18, they would begin to smoke. 

You heard about the Nicorette gum 
documents, how when they saw through a supplier 
of theirs, Dow Chemical, that Dow was going to 
take an active anti-smoking stance in its 
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factories and publicly in its advertising of 
Nicorette gum, they decided they were going to 
lean on them economically and not buy the 
humectants and the propylene glycol from them 
again. 

How good faith is that? 

They had known about compensation since 
'61 or '71, that these cigarettes are designed 
to allow someone to get around the FTC machine. 

If that wasn't the case, why not lower the 
tar and nicotine in each cigarette? 

Why do you have to put all of the holes in 
the porus paper and all of that stuff so the 
machine gets one thing and the people get 
another? 

Just lower it so the people can't defeat 
that feature. 

They bring in a doctor who doesn't know 
about compensation. Dr. Larson doesn't really 
understand it, hasn't ever read Dr. Benowitz' 
article, and he just says, basically, it's her 
fault. That's how they try to escape this 
case. 

And what they are going to do, as soon as 
I sit down, is stand up before you and say 
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again she made a choice not to quit. That it 
wasn't that simple. 

They accept no responsibility, and they 

must. 

And to impose responsibility upon them, 
you must do it the only way they understand. 

We tried to show you the evaluation of 
their corporation through Mr. Johnson, the 
forensic economist, and he computed it in four 
different ways. 

If you looked at the revenue and sales, it 
was $31.9 billion. 

If you looked at their profits, it was 
$34.2 billion. 

If you looked at their market share, it 
was $76.5 billion, because they have half the 
market. 

And if you look at their net assets, just 
their liabilities and their assets, substract 
their liabilities from their assets, which 
doesn't include their good will, the value, as 
Ms. Lund said, the value of the Marlboro brand 
is worth $300 — excuse me, $30 billion alone, 
if I have the math right, if you look at it and 
calculate it that way, you see what it takes to 
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alter their behavior, what it takes to send 
them a message. 

And when you look at the statute in this 
regard, it will tell you what you can consider 
in assessing punitive damages. The law governs 
what you can consider. 

Punitive damages, if any, shall be 
determined and awarded based on the following. 

The likelihood at the time that serious 
harm would arise from defendant's conduct. 

They knew that, as of about 19 — excuse 
me, defendant's misconduct as of about 1958, 
certainly by 1964. 

The degree of defendant's awareness of 
that likelihood. 

They certainly were aware of it. They 
were 100 percent aware of it, and they hid it. 

The duration of the misconduct and any 
concealment of it. 

It's been going on for 50 years. They 
have only come clean when the freight train of 
the Master Settlement Agreement made them 
produce these documents and they couldn't hide 
it any more. 

The attitude and conduct of the defendant 
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upon discovery of the misconduct. 

Well, they have been forced into a corner, 
and all of a sudden they want to tell you, and 
that's why all of the evidence about kid 
marketing and all of that, we have changed. We 
don't sell to kids any more. 

But in 1997, right before the Master 
Settlement Agreement, the state sued them for 
Medicare reimbursement. 

In 1997, in Concord, California, they had 
a truck cross the street from a ball field 
peddling cigarettes to anybody that walked up 
or I should say free merchandise to anybody 
that would walk up out of that convenience 
store, according to the witness that you heard 
on the telephone. 

They only change when they have to. 

And they have never changed when it comes 
to admitting any responsibility to any family. 

The financial condition of the defendant. 

Well, let's look at their financial 
condition. We just did. They make a profit of 
over $100 million a week because they make 
about $5.8 billion a year in profit. 

And if we look at the stock of their 
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parent corporation, it certainly effected the 
motivations of the people that spoke here. 

Dr. Carchman and Ms. Lund and Dr. Whidby 
and Mr. Burnley had stock options in the parent 
corporation. 

And look at how the stock has gone from 
around 20 in '92 to 50. 

You know how stock options work. They 
give you an option. They say in a year you can 
buy stock at the current price of 30. And if 
it goes up to 50, you buy it and sell it the 
same day, you make 20. 

And you heard Mr. Bible, the president of 
the corporation, during part of this period, by 
deposition. Remember him? Jeffrey Bible. He 
spoke to you through a deposition. 

And he said he had a million shares of 
stock options. Well, a million shares of stock 
options that went from 20 to 52 is $32 million 
dollars profit, as soon as he decides to 
exercise those options. 

And the last one, the total deterrent 
effect of other punishment imposed on the 
defendant, there's just no evidence of that. 

When they were forced to meet the 
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obligations of the Master Settlement Agreement 
their stock actually went up. 

And why is that? 

Because they raised the price of their 
product. 

And so, for their past behavior and their 
future behavior, they are going to balance 
their books on the backs of the addicted people 
that they sell their product to. They are 
going to raise the cost of their product. 

And, in any other business, you wouldn't 
get away with that, but because the people are 
addicted and they are brand loyal they will get 
away with it. 

But they will all make money. The 
corporation is making more money now than it 
ever has, than it ever has, because of the 
Master Settlement Agreement the books have been 
balanced on the backs of their addicted 
smokers. 

Michelle Schwarz paid the ultimate price 
for her choice. 

Philip Morris has paid no price for its 
choice. It continues to make more money now 
than ever. 
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If you look the other way, if you find her 
more than 50 percent at fault, you will have 
put the stamp of approval on what they have 
done, not only with low-tar cigarettes, but 
what they have done for the last 50 years, and 
you will tell other executives and other 
corporations around the country you can do 
that, too. 

You know, some cynic once said, if you are 
going to steal, if you are going to hurt 
people, do it with millions of people and 
billions of dollars, because if you do it as an 
individual and you do it to one or two people 
you are going to lose your job. You may get 
prosecuted by the police. But if are going to 
create a fraud or a scam, do it on millions. 

You have got a better chance of getting away 
with it. 

That's a cynical point of view. Don't let 
that cynic's thought become a reality. 

Say to them no more. Tell them, now that 
we have seen the documents, we know what you 
have been up to. We know what you have been up 
to. And we condemn it. 

The sword of justice is about to be handed 
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from Richard Schwarz to you as a jury. And you 
can tell corporate America and Philip Morris, 
through language, through the only language 
they understand, money, don't do this any more. 
Your time is up. Your time in the sun in 
America for the last 50 years, your fraud, your 
deceit, your lies, your continued lies about 
low-tar cigarettes, your time is up. In 
Portland, Oregon, we will not stand for it. 

And don't let the defense say that it's 
all her fault. They have contributed to this 
epidemic of 15 million deaths in this country. 
They have participated right in the center of 
it. And they are now participating in another 
one, another lie, the low-tar fraud lie, and 
they refuse to acknowledge any responsibility. 

Tell them they can't get away with it, not 
in Oregon, not in Portland, and not before a 
jury. 

Thank you for your attention. 

THE COURT: All right. 

Thank you, counsel. 

All right. Members, we will take our 
morning break at this time. 

And the defense will start their closing 
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1 when we return. 

2 Thank you. 

3 * * * 

4 (Whereupon, Vol. 4 6-A concluded, and 

5 thereafter Vol. 46-B was reported by Charlotte 

6 Powers.) 

7 * * * 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


http://legacy.library.ucsf.e8o^id)^r(l|i®fpaO'0i/(pBUv.industrydocuments. ucsf.edu/docs/mtgl0001 



Plaintiff's Closing Argument 72 


1 STATE OF OREGON ) 

) SS. 

2 County of Multnomah ) 
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4 I, Jennifer Wiles, hereby certify that I 

5 am an Official Court Reporter to the Circuit 

6 Court of the State of Oregon for Multnomah 

7 County; that I reported in Stenotype the 

8 foregoing proceedings and subsequently 

9 transcribed my said shorthand notes into the 

10 typewritten transcript, pages 1 through 72, 

11 both inclusive; that the said transcript 

12 constitutes a full, true and accurate record of 

13 the proceedings, as requested, to the best of 

14 my knowledge, ability and belief. 

15 Dated this 23rd day of August, 2002 at 

16 Portland, Oregon. 
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